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Where an appeal, taken under the statute before the Code, was dismissed | 
for want of a bond, a new appeal may be taken under the Code at any 
time within two years after the entry of the judgment, if the judgment? 

is of such character as authorizes an appeal to be taken from it within. 

two vears. 





Motion tv dismiss the appeal. 
The nature of the motion is stated in the opinion of the 
court. 


Finley & Finley tor Respondents. . . 
Peder & Raney and J. B. Dawkins tor Appellants. 


WESTCOTT, J., delivered the opinion of the court. —¢ 
° 
This is a common law judgment, rendered anterior to the 


passage of the code. At the time it was rendered the party 
had the right to prosecute an appeal during the term in 
which the judgment was rendered, and for ten days therg. 
ifter, as well as to prosecute a writ of error within two 
years from the date of the judgment. Ata previous term, 
of this court, an appeal, which was prosecnted under the 
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Gensler & Silverstein v. Florida R. R. Co. 











statute before the Code, was dismissed for want of a bond. 
Before the expiration of two years, the right to prosecute a 
writ of error was destroyed by the passage of the code, which 
abolished the writ of error, and substituted therefor an ap- 
peal, limiting the time for its prosecution to the same period 
as existed before in the case of a writ of error, viz: two years 
after the date of the entry of the judgment. The limitation 


_ of a writ of error under the statute, anterior to the code, is 


the same as the limitation for the appeal under the code, and 
the right of the party under the code now is, in this respect, 
precisely the same as his right under the old statute. It fol- 
Aows, that if the appellant here could have prosecuted a writ 
of error under the old statute, in the event it had not been 
wepealed, he can now prosecute an appeal. The question 
therefore is, did the dismissal of the former appeal in this 
case, taken under the old statute, destroy his right to prose- 


_ cute a writ of error? for if it did not, then he has the same 


eight under the substituted remedy of appeal. The appeal 
and writ of error authorized by the old statute were concur- 


_ ent remedies. The prosecution of'an appeal, as in this case, 


would not have been a bar to the subsequent prosecution of 
a writ of error, in the event the appeal was dismissed for an 
frregularity, such as the want of a sufficient bond, as in 
this case. 

The principle here invglved is sustained by a case report- 
ed in 8 Peters, 4%; here it was held, that after an ap- 


may have another appeal within five years from the decree, 
this being the limitation fixed by the Act of Congress. The 


5 4 ¢ court in the ease of the U.S. vs. Pacheco, 20 How., 262, say, 
~ “the Act of Congress authorizes the appeal within five years, 


andthe period allowed by law cannot be shortened by any 
¢nile or practice of a court;” and that, “after a case has been 
Wocketed, and the appeal dismissed, the party against whom 
€he decree was rendered may still, at any time within five 
years from the date of the decree, take a new appeal.” In 
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Zinn, Aldrich & Co. v. L. Dzialynski, and Sanderson & L’Engle y. same. 














this case, the dismissal of the appeal did not operate to de- 
stroy the right to prosecute a writ of error. At the time of 
the passage of the code this right existed, and its exercise 
now under the code, through the substituted remedy of ap- 
peal, is entirely proper. 

Y The motion is denied. 











“isn, Atpricu & Co., vs. Louis Dztatynsk1, 4np SANDERSON 
& L’Enewe vs. Louis Dztatynsxr. 


‘, Upon an appeal from an order, the return must contain all the papers 
and records upon which the order was granted. 

‘. Where the return made is not certified as a record, the Clerk merely 
certifying that the papers are true copies of the originals, the case will 
be stricken from the docket. 





This is a motion to dismiss an appeal from an order of the 
Cirenit Court for Duval county. 

The nature of the motion is stated in the opinion of the 
court. 


HW. Bisbec, Jr., tor Appellants. 





Sanderson & I’ Engle for Respondents. 
RANDALL, C. J., delivered the opinion of the court. 


The order appealed from purports to have been granted 
ipon an inspection of the records of the court in two actions 
referred to, and the answer of the sheriff as to certain mon- 
eys in his hands. The order directed the money to be paid 
to one of the judgment creditors. 

We do not find that the records in the actions referred to, 
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O. M. Siamese < v. S. Ritzwaller. 


or certified copies thereof, have- been sent*to this court. 
Without them we cannot come to a satisfactory conclusion 
upon the questions sought to be presented. Section 272 of 
the Code, arld Rule IV. of this Court, requiret hat upon an 
appeal from an order, the return shall consist of a certified 
copy of the notice of appeal of the order, and of the papers 
and records upon which the court granted the order. The 
order appealed from states distinctly what papers and re- 
cores were considered by the court, and we are therefore 
ndvised that we have not a proper return. 

We might have directed a proper return to be made, if 
the certificate to the paper on file here had been sufficient. 
[t merely certifies that “the foregoing are true copies of the 
original,” &c., and of course does not purport to embrace 
the necessary papers and records. There is, therefore, noth- 
ing upon which to found a certiorari: to supply the ae sent 
records. 

The only order we can make under the circumstances is 
to strike the case from the docket. (See Caulk, adm’r, vs. 
Fox, 13 Fla., 147.) 

Ordered accordingly. 





O. M. Dorman, ArPELLAN?, vs. 8. Rirzwatter, ResronpEnr. 


(n appeal from the decision of the Circuit Court overruling 2 demurre: 
to a replication, other issues in the record being undisposed of, in an 
action of ejectment, and no final judgment having been rendered: 
Held, That the appeal must be dismissed, as no appeal lies frora such 
decision in an action at law. 


Call & Basnett tor Appellant. 
Fleming & Daniel for Respondent. 




















RANDALL, C. J., delivered the opinion of the court. 


This is an appeal, in form, from the order or judgment of 
the Circuit Court of Duval county, sustaining a demurrer 
to a “replication to defendant’s two last pleas.” ‘There is a 
plea standing not disposed of. The action was ejectment. 
This appeal was entered in June, 1870, and the record does 
not disclose any final judgment. - 

This court has always and repeatedly held, that in a suit 
at law no appeal would lie except from a final judgment. 
This appeal must therefore be dismissed. 

Ordered accordingly. 





Eaxaia L. Necson, Puarsrirr 1n Error, vs. Daniex B, Me- 
Lavrix, Derenpant iv Error. 


Where there is a demurrer to the pleadings in the record, and not disposed 
of by the Court, and not waived or abandoned by new pleadings 
or otherwise by the party demurring, it is error to submit a cause to 
a jury. 


Error to the Circuit Court for Suwannee county. 
Sanderson & I’ Engle for Plaintiff in Error. 

J. B. Dawkins for Defendant in Error. 

RANDALL, C. J., delivered the opinion of the court. 


The plaintiff in error sued defendant in debt upon a 
money bond. The defendant demurred to the declaration 
for special causes, and on the same day filed special pleas. 

The plaintiff demurred to the special pleas. Defendant 
afterwards filed additional special pleas, to which the plain- 
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Emma L. Nelson v. Daniel B. McLaurin. 
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tiff demurred. Afterwards, as appears by the record, the 
cause was submitted to a jury who found for the defendant, 
and judgment was rendered by the court against the plain- 
tiff for costs. . 

The record of the judgment does not show that the plain- 
tiff was present in person or by attorney, at the time the 
cause was tried before the jury, but on the contrary, if is 
apparent from the proceedings had subsdquently that the 
plaintiff was not represented. 

It does not appear that the several issues of law raised by 
the several demurrers or either of them were disposed of by 
the court, and we cannot discover that any issue of fact was 
joined subsequent to the demurrers. The cause was, there 
fore, not at issue upon the facts, and the issues of law only 
were before the court. 

The Circuit Court erred in not disposing of the demurrers 
before swearing a jury to try the issues, if any there were, 
in order that if the demurrers had been deemed insufiicient, 
an issue might have been made up upon the matters pleaded. 
(2 Mumford, 518 ; 6 Fla., 376.) And besides, if the plaintiff 
did not appear at the time the cause was reached, it was 
improper to submit the case to a jury, (even if an issue of 
fact was joined which might be tried by a jury,) in the ab- 
sence of the plaintiff or his attorney and in the absence of 
his proofs, and thus obtain a verdict and enter a judgment 
which might be a bar to a future suit. In such case the 
defendant should have moved for a non-suit or dismissal of 
the suit. 

The judgment of the Circuit Court is reversed with costs. 











